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ONE DOOR CLOSES 

INDUSTRIAL DEVELOPMENT REVENUE BONDS 
(IDBs) 
•  NEED BANKS TO BUY BONDS OR PROVIDE LETTER 

OF CREDIT (LOC) 
•  BANKS ARE EXITING THAT MARKET 
•  FINANCING OF ECONOMIC DEVELOPMENT 

PROJECTS SUFFERS 
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NEW DOORS OPEN 

COMPARE IDBs TO NEW CAPITAL FOR ECONOMIC DEVELOPMENT 
PROJECTS 

TYPE CAPITAL 
SOURCE 

CONDUIT LIMIT 

IDBs Banks Development 
Authority 

Volume Cap 
(if tax-exempt) 

EB-5 Immigrant 
Investors 

Regional Center Jobs created 

NMTC Domestic 
Taxpayers 

Community 
Development 
Entity 

allocation 

PROJECT 
FINANCE 
BONDS 

Domestic 
Institutional 
Investors 

None 
(Development 
Authority if tax-
exempt) 

None (if sold into 
taxable market 
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THEN- DEBT AND EQUITY 
NOW- CAPITAL STACK 

$100 MILLION PROJECT MULTI-LAYER CAPITAL STACK 
LAYER AMOUNT 

(millions) 
Per Cent TYPE 

Equity $11.8 11.8% Common Equity 
Sub Debt $8.2 8.2% NMTC 
Second Lien 
Senior Debt 
Series B 

$50.0 50% EB-5 

First Lien Senior 
Debt Series A 

$30.0 30.0% Project Finance 
Bonds 

Total $100 100% ----------------------- 
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Tax Credit Schedule for 
NMTC Investors 

Year 1 $500,000 5% 

Year 2 $500,000 5% 

Year 3 $500,000 5% 

Year 4 $600,000 6% 

Year 5 $600,000 6% 

Year 6 $600,000 6% 

Year 7 $600,000 6% 

$3,900,000 39% 

Investment 
Fund 

(Conduit LLC or LP) 

Leverage Lender 

Tax Credit (Equity) 
Investor 

CDE 

Borrower (QALICB) 
 

7 years 

Repayment 
 $7.27 million 

Loan 
$7.27 million 

Equity 
(QEI) $2.73 million 

Equity $10mm 
(QEI) 

Investor Return- 
(effect-Redemption 

$10 million) 

Loans $10 million 
(QLICI) 

7-year compliance period 

       HOW NMTC SUB DEBT BECOMES TAX 
CREDIT EQUITY 

tax credits 
$3.9 million 

“A Note”- for $7.27 (repaid) 
“B Note”-  

for $2.73 million (effect- forgiven) 
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BANKS RETREAT, FOREIGN 
INVESTMENT ADVANCES 

 Incoming foreign investment hitting new records 
•  “Foreign direct investment in Georgia more than doubled to 

$1.64 billion in fiscal 2011.” AJC 2/17/12  

•  “A survey published in November found that 60% of about 
960,000 Chinese people with assets over 10 million yuan 
($1.6 million) were either thinking about emigrating or taking 
steps to do so. The U.S. was the top destination….” WSJ 2/22/12 

•  “In fiscal 2011, the U.S. received 2,969 applications (each of 
which can cover several family members) from China for EB5 
immigration, compared with just 787 two years earlier, 
according to the U.S. immigration agency. Chinese 
applications accounted for 78% of the global total in 2011.” WSJ 
2/22/12 
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TRENDS WORK TOGETHER 
 

•  Foreign capital provides loans or equity for 
projects. 

Ø EB-5 Investors 

•  Domestic capital provides “Forgivable 
Loans” (Grants) for projects. 

Ø New Markets Tax Credits (NMTC) 
Ø Tax Credit Investors 
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NEW CAPITAL SOURCES 
 DOES YOUR SITE QUALIFY? 
 

•  WHETHER OR NOT A SITE IS QUALIFIED FOR NEW 
CAPITAL SOURCES IS BECOMING A SITE LOCATION 
FACTOR 

•  EB-5 INVESTMENT- DOES THE SITE QUALIFY AS A 
“TEA” (TARGETED EMPLOYMENT AREA)? 

•  NMTC- IS THE SITE A QUALIFIED CENSUS TRACT? 
•  MANY COMMUNITIES NOW MAINTAIN DATABASES OF 

SITES QUALIFIED FOR NEW CAPITAL SOURCES, LIKE 
THEY DO FOR OTHER PROGRAMS 

•  STATE “OPPORTUNITY ZONES” OR LESS 
DEVELOPED CENSUS TRACTS 

•  FEDERAL “EMPOWERMENT ZONES” OR HUB 
ZONES 
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NEW CAPITAL SOURCES 
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EB-5 IMMIGRANT INVESTOR FUNDING 
•  Qualified immigrants invest requisite capital, 

obtained from a lawful source, into a qualifying 
new commercial enterprise (i.e., the project) 

•  Investor’s priorities (in this order)- 
1.  ultimate return of capital 
2.  obtain “green card” (permanent resident visa) 
3.  get small return (maybe) 
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EB-5 PROGRAM WILL CONTINUE 

•  On September 28, 2012, President Obama signed S. 
3245 which approved the three year reauthorization of 
the EB-5 Regional Center Pilot Program 

•  Scope of Program 
•  Recent concern with “tenant occupancy” 

•  Do jobs count if created by tenant in EB-5 funded 
facility? 

•  “Work arounds” may exist based on facts. 
•  Explanatory memo from USCIS expected. 
•  Recent favorable development in hotel industry.  

© 2012 Seyfarth Shaw LLP 10 | 



© 2012 Seyfarth Shaw LLP 

HOW IT WORKS 
•  A Regional Center (RC) is usually the conduit 

through which the investments are made; i.e., 
the RC’s entity (usually a limited partnership) 
is the investor in the project. 

•  The investment must be “at risk” but otherwise 
structure of investment is negotiable. 

         EB-5 IMMIGRANT INVESTOR FUNDING 
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        EB-5 IMMIGRANT INVESTOR FUNDING 
 

HOW IT WORKS 
•  Projects prefer EB-5 investment as sub debt, 

but investment as senior debt or equity is 
common. 

•  If invested as senior debt, EB-5 investment 
must be- 

Ø collateralized 

Ø coordinated with bondholders and other senior lenders    
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EB-5 IMMIGRANT INVESTOR FUNDING 
 

HOW IT WORKS 
•  Yield on EB-5 investment is below domestic market if structured as 

senior debt or sub debt. 
•  Return on EB-5 investment follows private equity model if structured 

as equity. 
•  Horizon for EB-5 investment is generally 5 years but trending 

towards 10 years. 
•  Need to plan for liquidity event. 

•  For a minimum investment level of $500,000 per investor to apply 
(as opposed to the standard minimum of $1,000,000), the 
investment location must be a Targeted Employment Area (“TEA”) 

Ø Investors generally only willing to invest $500,000 each 
Ø So, EB-5 funding really available just within TEAs 
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TARGETED EMPLOYMENT AREA (TEA) 

TEA 
•  A Rural Area 

•  outside an MSA, and 
•  city or town with population under 20,000, or 
•  unincorporated county 
OR 

•  An area of high unemployment (areas with unemployment rates at 
least 150% of the national rate).  

Ø The state may designate a particular geographic or political 
subdivision located within a metropolitan statistical area or within a city 
or town having a population of 20,000 or more within such state as an 
area of high unemployment (at least 150 percent of the national 
average rate). 

•  Does your project qualify? See “Questions” at end. 
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JOB CREATION REQUIREMENT 

• 10 or more new full time jobs, per each investor, 
must be created for the investor to obtain a 
temporary “green card” (permanent resident visa). 
• after the investor has held a temporary green card 
for two years, if the requisite jobs have been created 
and other conditions have been satisfied, the green 
card can become permanent and clear the way for 
citizenship.  
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REGIONAL CENTER (RC) 
 

•  EB-5 investment can be made by an investor on a stand-alone 
basis, or through a USCIS-designated Regional Center (RC)  

•  RCs are the norm 
Ø Investor does not have to work at the project 

§  Investor does not even have to have a job 
§  only has minimal, technical involvement with RC’s 

limited partnership 
§  All jobs can be filled by local citizens 

Ø Investor does not have to live where the project is located 
Ø All permanent jobs are counted, both direct and indirect.   

§  RCs use an economic model to calculate and 
substantiate job creation 
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       DISADVANTAGES OF STAND-ALONE 

If the investment is stand-alone (no RC)- 
•  Indirect jobs are not counted. 
• Direct job creation must be substantiated (no 

economic model used). 
• Practically speaking, the immigrant investor is 

typically required to reside where the  business 
is located.   
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RC’S JURISDICTION 
 
 

• RCs are geography-based: 
Ø Each RC has a territory. 
Ø The territory is not exclusive.  

• RCs are authorized to sponsor projects in 
specified sectors of the economy. 

• The RC’s designation can be amended to 
expand its territory and/or expand its authorized 
industries.  

 

18 | 



PUBLIC RC VS. PRIVATE RC 
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•  Most RCs are privately owned 
•  There have been some successful publicly-owned 

RCs 
Ø Example – Vermont 
Ø They are generally viewed favorably by USCIS 

•  An affiliate of a local Development Authority could 
own an RC 
Ø  recommended structure is brother-sister, rather 

than parent-subsidiary  
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RC’S BUSINESS MODEL 

© 2012 Seyfarth Shaw LLP 

RC business models are- 
•  Loan Model 

Ø RC’s limited partnership (LP) makes loan to project 
•  Equity Model 

Ø RC’s LP owns (or buys) some (or all) of project/project owner 
•  “Lease” Model 

Ø RC allows project sponsors to use the RC on a fee basis 
•  Hybrid Model 

Ø Combination of certain elements of other models; e.g., loan with 
equity-like “carried interest” granted to RC’s LP 

•  Proprietary Model 
Ø Developer owns RC and uses model that optimizes developer’s 

profit (usually loan model) 
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NEW MARKETS TAX CREDITS (NMTC) 

•  Program has been available for years 
•  Just now being used successfully in the Southeast 
•  This is called “Tax Credit Equity” 
•  Based on allocations of credits authorized by Congress 

•  70 CDEs received $3.6 billion in 2012 allocations. 
•   However this will be the last round of allocations 

unless the program is extended or made permanent. 
•  2011 allocations, and certain other prior allocations, 

can still be used through 2016 under current law 
•  Renewal of the program is expected.  
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NEW MARKETS TAX CREDITS (NMTC) 

•  Goal-leverage the tax credit against other capital and 
obtain a “Forgivable Loan” generally equal to the 
purchase price of the tax credit 

Ø  Numerous tax issues apply 
Ø  Seen in 2012: Community Development Entity 

(“CDE”) asks for “exit fee” 
Ø Some part of principal otherwise “forgiven” paid 

to CDE 
Ø CDE uses to fund other projects 
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COMMUNITY DEVELOPMENT ENTITY 
(CDE) 

•  Treasury Department’s CDFI Fund allocates tax 
credits to a Community Development Entity 
(CDE), which sells them to a private sector 
investor who gets a 39% federal tax credit over 7 
years. 

• allocation = permission to issue “qualified equity 
investments” (QEI) that generate the tax credits 

•  CDE is key to accessing NMTC funding. 

• certified by U.S. Treasury’s CDFI Fund 
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CDE’S BUSINESS MODEL 

•  CDE can be either for-profit entity or non-profit entity 
• only for-profit entities can issue “qualified equity investments” 

• non-profit entity transfers its NMTC allocation to for-profit 
subsidiaries 

•  either way, primary mission is serving low-income communities 
or low-income persons 

•  CDE has a specified service area 

• could be national 

•  residents of low-income communities must be represented on 
their governing board or advisory board 
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ALLOCATION 

•  Limiting factor in financing projects is often 
having enough allocation. 

•  Often a CDE will “syndicate” financings; 
i.e., find other CDEs who will provide 
allocation amounts to pool with an amount 
of allocation provided by the syndicator. 

• Some CDE syndicators do not even 
currently hold any allocation and assemble 
all of the allocation from other CDEs 
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HOW NMTC FUNDS ARE INVESTED 

CDE  invests the proceeds of the equity (QEI) 
that it sells to the tax credit investor as loans 
or equity investments (QLICI) in a project 
entity (Qualified Active Low-Income 
Community Business, or QALICB) located in 
a qualified census tract or that serves a 
“targeted population” 
• Does your project qualify? See “Questions” at 
end.  
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QUALIFIED CENSUS TRACT 

NMTC Qualified Census Tract 

•  Poverty rate of at least 20%, or 
•  Income level less than or equal to 80% of - 

Ø the statewide median (non-metropolitan 
census tract), or  

Ø statewide median family income or the 
metropolitan area median family income, 
whichever is greater (metropolitan census 
tract) 
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WHAT IF YOUR SITE DOESN’T QUALIFY? 

TARGETED POPULATIONS ALSO QUALIFY 
 

Governing law was amended in 2004 to provide that targeted 
populations may be treated as low-income communities.  

 
A “targeted population” means individuals, or an identifiable 
group of individuals, including an Indian tribe, who are low-
income persons or otherwise lack adequate access to loans 
or equity investments.” IRS Pub. LMSB-04-0510-016 (May 
2010) (special provisions also exist relating to Hurricane 
Katrina). 
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TARGETED POPULATIONS 

• an entity qualifies (as a qualified active low-income 
community business, or QALICB) that serves targeted 
populations 
• if at least- 

• 50% of its gross income is "derived from" sales, rentals, 
services, or other transactions with low-income persons, 
or 
• 50% of its ownership is by low-income persons, or 
• 40% of its employees are low-income persons, and 

• it is not located in a census tract that exceeds 120% of the 
area median family income  
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WHERE DOES THE MONEY COME 
FROM? 

•  some tax credit investors are banks, but this is 
not just a loan 

•  it’s really a tax-advantaged investment 
•  many deals are syndicated (sold) by large 

banks to other taxpayers 
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LEVERAGE INCREASES FUNDING 

•  Normally NMTC proceeds are leveraged against other sources 
of capital, for example- 

Ø  Project Finance Bonds 
Ø  Proceeds of EB-5 loan or equity 
Ø  Common equity 
Ø  Cash grants; e.g., “1603” grants for renewable energy 

projects 
Ø  Others 

•  Sometimes the borrower leverages existing assets via a “one 
day loan” 
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THE LEVERAGE LENDER’S BUSINESS 
MODEL 

In most cases, the leverage lender receives 
its return from the tax credits and does not 
expect the return of its principal 

• economic effect- “forgivable loan”, or 
grant 
• numerous tax issues apply 
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ROLE OF THE LEVERAGE LENDER 

•  Normally capital stack includes senior debt in addition to 
NMTC funding 

•  Source of senior debt is called “leverage lender” 

• Finding the leverage lender is often the hardest part of 
the deal 

•  consider “project finance bonds” 

•  Leverage lender not allowed to have direct security 
interest in project assets 

• alternative collateralization structures available  
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PROJECT FINANCE BONDS- 
NON-BANK LEVERAGED “LOAN” 

PROJECT FINANCE 
 The finance team works to “build a bond” that can be 
marketed to finance a stand-alone project by putting together 
a sound “capital stack.”  
•  Must “de-risk” the project. 
•  Key: contracted-for revenues. 

•  Some projects (“merchant projects”) without traditional 
contracted-for revenues are still financeable 

•  Mitigation in other areas will be required 
•  IE (independent engineer) report approving technology 

essential 
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PROJECT CONTRACTS 

Project contracts must be financeable 
§ What are “project contracts”? 
§ Material to success of project 
§  Examples in renewable energy sector- 
§  PPA or off-take agreement 
§  ECP Construction Contract 
§  Feedstock Agreement 
§  Others 

§ What is “financeable?” 
§  Non-terminable 
§  Creditworthy counterparty 
§  No foreign exchange or pricing risk 
§ More 
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FEATURES OF PROJECT FINANCE BONDS 

§ Long-term 
§ Can’t exceed term of shortest term project contract 

§ Fixed rate 
§  If don’t qualify as tax-exempt, taxable bond 

financing available 
§ Non-recourse to project sponsor 
§ No bank required 
§ Large amounts of capital available  

© 2012 Seyfarth Shaw LLP 36 | 



CONCLUSION 

• THERE IS “LIFE AFTER BANKS” 
• THE INFLOW OF FOREIGN CAPITAL MEANS 

THAT THERE ARE NEW WAYS TO FINANCE 
PROJECTS 

• PROFITABLE DOMESTIC TAX CREDIT 
INVESTORS OPEN THE DOOR TO 
“FORGIVEABLE LOANS” 

• PUT IT ALL TOGETHER AND “IN-SOURCE” 
CAPITAL TO MAKE YOUR PROJECT WORK!  
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REFERENCES 

 THIS PRESENTATION AND OTHER REFERENCES CAN BE DOWNLOADED AS 
FOLLOWS: 

•  October 2011- “Project Finance- No Banks, No Recourse, No Problem!” 
•  August 2011- "Inbound Investment: Key Considerations for Doing Business in the 

U.S." 
•  January 2011- “Bonds 101” 
•  January 2011- “Introduction to Tax-Exempt Bonds” 
•  January 2011 - “Introduction to 'Taxable Floaters' ” 
at http://danmcrae.info/whitepapers 
•  September 2011-Quick Takes: "Section 1603 Grants" for Renewable Energy 

Projects: Take the Money and Run!” 
•  June 2011- Quick Takes: “Easy Equity- the NMTC and EB-5 programs” 
at http://danmcrae.info/quicktakes 
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QUESTIONS? 

DOES YOUR PROJECT QUALIFY? 
DO YOU HAVE OTHER QUESTIONS? 

Daniel M. McRae, Partner 
Seyfarth Shaw LLP 

1075 Peachtree Street, N.E.,  Suite 2500 
Atlanta, Georgia  30309 

Telephone:  404.888.1883 
dmcrae@seyfarth.com 

danmcrae.info 
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MORE INFORMATION 

 This presentation is a quick-reference guide for company executives and managers, elected and 
appointed officials and their staffs, economic developers, participants in the real estate and 
financial industries, and their advisors.  The information in this presentation is general in nature.  
Various points which could be important in a particular case have been condensed or omitted in 
the interest of readability.  Specific professional advice should be obtained before this information 
is applied to any particular case. Any tax information or written tax advice contained herein is not 
intended to be and cannot be used by any taxpayer for the purpose of avoiding tax penalties that 
may be imposed on the taxpayer. (The foregoing legend has been affixed pursuant to U.S. 
Treasury Regulations governing tax practice.) 
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